
Ravalli County Fish and Game Association, et al. v. Department of State Lands, et al.
Montana Supreme Court case

Decided 1995

MEPA Issue Litigated: Should the state agency have conducted a MEPA analysis (an
EA or EIS)?

Court Decision: Yes



OPINION AND ORDER
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HON. JEFFREY H. LANGTON
District Judge
T*.ntv-titsi Judicial District
Ravalli Counry Courthouse
205 Bedford Street
Hamilton, MT 59840
t.Gpttoni: (a06) 363-3412
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RAVALLI COUNTY FISH AI'P. CAME
issoCrerioN, tNc.' ryl-gN11NA
wiLbtIFE- FEo s,RArIo{' 11!c'.,- .
iKiiiNbli'onrSMrN qLUB' INc"
ANd ANACONDA:PONTSVIEN CLUB, INC''

Plaintiffs,

-vs-

MONTANA DEPARTMENIPT JTATE
iXNdS :^ MbNTANA soax'o-oF LAND

coMMISSroNeriS, .nJcsoncE MADDEN'

{':Ftl'*{'***rf'f

otsl}gox f)o{.9To{."*

Pending before the Court are cross-motions for summa? j,1'::i::.o.'' parties.

The motions have been briefed, oral argument has been waived' and the motions are ready

for rulingissue 
in this case are two ten-year grazing leases' State Forest Grazing Licenses

3060911 and 306051g, rdnewed by the Department of Srare l-an<ls (Department) to Ralph

ShobergonJanuary20,lgsg,grantingShobergalicensetogtazelivestockon
approxima tely 3,792acres of State school trust lands located in the Sula State Forest in

Ravalli County in the East Fork of the Bitterroot River' On January 29'1991' the righs

to hold the remainihg term of the Shoberg leases were assigned by shoberg to Defendant

George R. Madden (Madden) with the u-pp'ou't of the D"pu'tmtnt' No environmental

Leq *Q
ctd-!:J
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review documenr was prepared by.the,Depariment prior to rener'vll or assignment of .the

grazing leases.

Plaintiffs are all non-protit Montana corporations dedicated to the conservation of

Montana's wildlit'e. pl:rinrifts claim that the Department violated Ctjnstitutional provisions

and Montana's Environmental Policy Act (MEPA) because grazing of domestic sheep

under the grazing leases nlay have seribus adverse consequences oll a wild herd of Rocky

Mountain Bighorn s5eep, thus requiring. the Department to prepare an Environmental

Impact Statemenr (EIS) before renewing the leases or approvir;! the assignment of tlte

leases. plainriffs furrher allege that the Department tailed to obtain tair market value when

_ __ _gIr!gg!g-rqto-thq-!e-a-sg-ilgreem9n!s--4s $45rdated by Art. x, $ 11 6l'the 1972 Montana

Constirution and did not consider the policy of nrultiple use of state trust lands as mandated

by $ 77-1-203, lvlcA.

In response to Plaintiffs' concerns, the Department investigated in 1992, via a Dratt

Environmenral Assessment (EA) and a Revised EA, to determine whether the grazing of

clomestic sheep on rhe lands rvould adversely impact the local wild sheep population. The

chief concern revicwed was rhe transmission of Pasteurelta l{aenrolytica from domestic

sheep to wiltt sheep. As a result of the investigation, the Department amended, with

Det'endant Madden's agreement, the grazing licenses to reduce the opportunity for contact

between domestic and wild sheeP.

Plainriffs subsequently brought this cause of action seeking a declaratory judgment

pursuant to rhe Unitbrm Declaratory Judgments Act, MCA $ 27-8-101 , et seq., declaring

rhe grazing leases voicl, as well as seeking injunctive relief pursuant to MCA $ 27-19-101

et seq., enjoining rhe Deparrmenr from granting grazing leases to any person or otherwise

permitting the continued grazing of domestic sheep on the lands at issue until such time

as the Department has conrpleted an EIS. To support their Amended Complaint, Plaintilfs

assert five legal rheories why the leases should be voided and an injunction should issue:

Count I - Violation of the MEPA by failing to prepare

alternatively failing to prepare an adequate EA;

Count II - Fuilure to obtain fair market value tbr the grazing licenses;

Count III - Arbitrary and capricious action by t'ailing to comply with
1ninOutoiy constirutio;al and stitutory duties in the management of the state

lands;

Count IV - Breach of tiduciary duty by failing to preserve and Protect
wildlife on the state lands;

Count V - Statutory and constitutional violations resulting in injury to the

environment.

an EIS, or
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All counts. with the exception of cbunr II, arc in acruality the same, as they, are

merely alrernarive statements for.Plairitifis' prirnary pretltise that the Department has a

fitluciary duty under Montana's Constirution and the MEPA to protect the herd of wild

slreep ar issue in this case by preparing an EIS io conjunction with the Shoberg/Madden

grazing leases.

STANDARD OF NBVIEW

When reviewing acrions by administrativc agerrcies, rhe iole of the district court

is as a court of review and not as a trier of facr Tbc standard of revierv applied by the

district court depends on the type of procedure ufiichoccurred at the administrative level'

When the Courr's review is of a final administrative clecision tbllowing a contested

,-i:..:; ;:6:hearing,; lytCA,=$='F?64tif'ttrd-MOr,ant'Adiiiini-Ctrat-itd Piocedure Act (MAPA)

establishes the standard ot'revierv. r\ contested case is clcfined at $ 2-4-t02(4)' MCA' as

a proceeding betbre an agency rvhere a "delerminatiorl of legal rights' duties' or

privileges" of a party is required to be made "aftcranopportunity tor hearing"' See Nonl:

Fork Presenation Ass'tt v. Dep't o.f Stat-e Lands-P38 Mont' '[5 ], 456' 778 P'2d 862' 866

(lggg). when rhe adminisrrarive action-to be revked-is not rhe result of a contested case

hearing, there is no. "evidentiary record" agaid rrhich to measure the Department'S

decision to dererrnine whether it was clearly erronoous, ancl MCA $ 2-4-704 does not

applyld.at456.5T,TTSP,kdat866.Noevfubntiarylrearingrvasrequiredorheldin.
this case; thus, this is not a contested case as dcfined by IvIAPA' ald $ 2-4-7M' MCA'

does not apPly.

In cases which are not contested cases as defind by tvIAPA, the standard of review

to be appliecl by the district court depends on urbeiher the issues presented relate to the

administrative agency's interpretation of the law mtofre decisions made and actions taken

by the administrative agency. When the issue,is rhc drqinistrative agency's interpretation

of law, the reviewing court is to determirc wtether the administrative agency's

interpretation of the law is correct. Steer. Inc. v-'DE't of Revenue' 245 Mont' 470' 474-

?5, F03 P.2d 601,603 (1990). Such is thecascraised inPlaintiffs'Amended complaint

rvhere the issue is whether the Department corrcctly interpretetl rhe litw to mean that the

Department did not neecl to do either an EA or an EIS when it renewed the existing

grazing leases in 1989 or when it approved ttr assignment of the existing grazing leases

in 1991.

where the issues lclate to the agency's decisions or actions while exercising the

agency's discretionary powers, the district cost is to review the agency's record to

determine whether the record establishes thatthcagcocy acted arbitrarily' capriciously' or
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unlawfully in its exercise of its discretionarypowers. North Fork Presen'ailon, 238 Mont.

at 458-59, 778 P.2d at 867. The Couit may not substitute its discretion tbr the discretion

reposed.in an adminisrrative agency by the legislarure . Id. at 457 , 7'18 P.2d at 866. The

Court will not compel a state agency to make a particular decision with respect to a matter

when that agency exercises irs own judgrnent and discretion and has not violated any

staturory provisions or engaged in tiaudulent action. Jeppeson v. Dep't of State Lands,

205 Mont. 282,293, 667 P.2d 428, 433 (t983). Rather, on review the Court may inquire

only insotar as to ascerrain if the agency stayed within the statutory bounds and has not

acted arbitrarily, capriciously, or unlawfully. North Fork Presen'ation, 238 Mont. at457,

'778 P .2d, at 867. In revierving a decision made by the Department of State Lands as to

==-ivhEth-e-f;.n.ElFwa-s-ie{uiE1E=ttfif Montana''supienie'tdurF'Quoted the United States

Supreme Courr to explain the rationale behinct adopting an arbitrary and capricious

standard in such cases, rnther rhan the clearly erroneous standard based on the "evidentiary

record" as applied in contested cases pursuant to $ 2-4-704, MCA.

The quesrion presented for review in this case is a classic example of a

factual dispute the resolution -of rvhich implicates substantial agg$y
expertise . . .. Because analysis of the relevant'documents 'requires 

3 high-

level of technical expertise'; we must det'er to 'tlte intbrmed discretion of
the responsible t'edeial agencies.' [citations] .

The Department in this case was carrying out-its stanrtorily-imposed
duty to "secure the largest measure of legitimate and reasonable advantage

to ihe state" in managiig school trust lands. Section 77-L'202,lvfCA. The
Depanment also had'tdcarry out duties imposed_b.V- {Een., pursuant to
which it prepared a PER [now known as an EA] in _order to-gather
information for irs decision on whether to prepare an EIS for Cenex's
proposed action. This decision necessarily involved expertise not possessed

by iourts and is pan of a clury assigned to fe North- Department, not the

c6urts. In light oi this, and thl cases cited above, rve hold that thg standard

of review to- be applied by the trial court and this Court is whether the

record establishes 
'rhat rhe agency acted arbitrarily, capriciously, or

unlawfully.

North Fork Preseryarion, 238 Mont. at 458-59,778 P.2d at 87_lr git1ng W[c=4u. QSS@
fficit,490U.S.360,109S.Ct.1851,104L.Ed.2d377(l989).

Thus,'it is clear the arbitrary, capricious, or unlawful standard is to be applied by

rhis Court on the issues raised by Plainritfs regarding the decisions made and actions taken

by the Department in relation to the Department's exercise of its discretion in carrying out

its fiduciary duties under Art. X, $$ 4 and 1l of the 1972 Montana Constitution, under

The Enabling Act (Feb. 22, 1889) ar 25 Stat. 676, under the State [:nds provisions at

MCA Title 77, under the Aclministrarive Rutes of Montana at MCA Title 26, and under

the Montana Environmental Policy Act at MCA Title 75. This Court may not determine

whether, in this Court's opinion, the decisions and aCtions by the Department were the
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right tlccisions and act,ions, but rarher the couit must determine $'hether the Department'F

decisiOns made and actions taken in this cdse are supported in the lgency record such that

those decisions and actions were not arbitrary, capricious, or unlawttl'

IDENTIFYINGTHEISSI'IESANDREIVIEDIES

DespitetlrisCourt,sNovember23,lgg3opinionanclorderdirectingtheparties

to limit their argumen$ antl supporting exhibits to the Propcr issues uuder this Court's

limited standard of review rqgartling the Department's actions and decisions' Plaintiffs

continue ro presenr legirl antl tactual arguments that are not properly befbre this court on

judicial revierv, requiring Det'endants to respond to Plaintitts' extraneous arguments and

suDportins exfuibits. Alier caret'ul revierv of Phintifts' legal itrgulnents and supporting

ffiffi;6, i,-t, C,u,t =i,iua''Pififtiffs=eithe.tlo-norunderstand; or choose to ignore' the

limited narure of this court's review. Theretbre,'this court will begin its judicial review

by identifying dle proper issues betbre the Court'

AlthoughPlainriffsintJicatetlrattheyonlyseektoentbrcerlreDepartment'salleged

duty ro prepare an EIS under MEPA, Plaintitfs' legal argumens and supporting exhibits

clearly show drat Plaintitts are challenging the correctness of the Department's decision

to allow clomestic sheep to graze on the subject state lands' In other worcls' Plaintitfs seek

ro 
'ave 

rhis courr become a t'ircr tinder by rveighing the evidence which was before the

Departmenr ilr rhe tinre it rnade irs tJecision and pertbrnrecr irs duties against additional

evidence presented to rhis Courr by rhe plaintiff's on judicial review by way of supporting

atfidavits, depositions, antl professional research documents' and to substiUte this Court's

discretion tor thar of the Deplrtment's discretion pursuant to thosc tacrual determinatibns

as to whether domestic sheep s5oultl be irllowed to continue to graze on tlte subject state

lands.

The Department is both empowered and constq4inect by a set of statutes and

regulations relevanr to its actions challenged by Plaintitfs in this case' It is well settled

that t'e rancrs granted by rhe t'ecreral government to trre stares tbr the support of public

schools constirute atrust, andthe state is trustee of trrose rands. Jeppeson,205 MOnt' at

288, 667 at 431. Thus, ir tiduciary cluty is placed upon the Board of Land commissioners

and trre Dcpartrnent r.lf State Lands to 
'ranilge 

thc trust acc.rtti'g t' the highcst standards'

Id. The Department, under the direction of the Board, has responsibility 
"t 

t:t:Tl'

managing, ancl otherwise disposing of state lands subject to trust guidelines' /d'' $ 77-l-

301, MCA. In carrying out itS fiduciary r.tuty as trustee, the Department must implement

the policy of the State of Montana to "seek the highest devetopment of state owned lands

in order that they might be placed to their highest and best use and thereby derive greater
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revenue tor rhe supporr of rhe common -scrroors. trre universiry system' *nd other

institurions benefiring rherefrom, .hnd rhat in so doing rhe economy of the local commdnity

as well as the srate is benetitid as a result of the impact of such development"' $ 77-1-

60l,McA.Tothatentl,theDepartmenthaslargetliscrerionarypowerinthe.'direction,

control, reasing and s^Ie,, of the lanrJs in order to "sccurc the rargest mersure of legitimate

an<l reasonable advantage to the state" as requirbd try $ 77-l-202' tvlcA ' JeoPeson', 2O5

Mont. at 289, 667 P.zdat 431. The Depglment.,,shall lease all agricultural and grazing

lanrls . . open to leasing uPon prop"i application"' S 77-6-102' MCA' In order to

. 
secure the largest measure of advantage to the state rvhen leasing grazing land' the

?:o.ljyll]]leQuiretlloprocure.grazingleasesthroughcompetitivebiddingtoensure
the state recervestttiiiTilfiefvaluFfor its grazing lemes' $ 77-6-202' MCA'

The proccdurcs lilllowetl by rhe Dcpartmcttt in clrrrying tlttt its duties ils trustee of

rhe l:rnr,s are governctl i'part by MEPA (McA $ 75-1-l0t ' er setl) anct by administrative

rures enacretr pursuanr ro MEpA (ARM 26.2.642, et seQ.\. ME'A is motleled atler the

NationalEnvironmentalPolicyAct(NEPA),42USCS$4332,etSeq.,bothofwhiclrwere
dratied for the cluar purpose of ensuting-intornred.decision 

rnaking by administrative

agencies and public input prior to the making of ihose tlecisions' See Robertson v'

^itizone cnmr:ir-490 u.s. 332, 109 S.ct. 1835, 1845, 104 L'Ed'2d 351
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(1989). Both the Nbl'A antr ttrs

Brinegar,568 F.2d 1289' 1290 ((9th Cir' l9?8)' The Acts ntetely rcqutre a

decision" . {d. The Acts create only procedural rights to incliu'o.u1t. atfected by

governmenul action and do nor direcr tn-ogtnty's discretion concerning the choice of

action to be take' or t'e weight to be given any envirorunental t'actors' stmker's Bav

NeiohborhootlCouncilv.Karlen,+++u.s.223,100S.Ct.497,4gg,62L.Ed.2d433
(1980).TheActs*no.subjectan.,inform.oo:.-':i:":-tochallengeeveniftheagency'
decision is a "complete bluntler". Matsumoto' 568'F'2d at 1290' Therefore' Plaintiffs

obvious attetnpt. to ltave this court '*i"* 
ancl weigh tactual evidence to determine the

correctn€ss of the Department,s decision to atow the continuecr grazing of domestic sheep

is not proper on judiciur review. Rather, under the rimited standard of review as set forth'

suPra,thc only issues properly betbre this Court are:

(r) 
Nj,:,H, 

gi3,Tny6lli:;my,.'il:$:Ft',*:#Y.*tff1ll' 31"',ifu

*;" are essentiallv procetl"lil llll' 'M^atswnoto 

v'

,to .'rprelv rcoutre an "informgtl

grazing lcases;

whethertheDepartm.ent.correitly^rSterpretedthelaw.thatneitheranEA,.
nor an EIS, was req'ired when,n. ,.pit,*.-niopptoutO the assignment o'

ihe existing grazing leases;
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(3) rvhetlter jtrtlicial rcview of the.lge.l?'y-:,!.:::.ions and actions in this case

are barred oV'u''Wo-Vear statute of limitattons;

(4) whether the
procedures

Departmen, Y "r1yft ll[ ,t;'li$l3.l"Bl1 
the required starutorv

in pieparing the vo

(5) whether tlre DePartment's
' voluntarY ttevisid EA did

decision was ltrbitrary antl capricious that the

i.lil"Ji^uristr-a neett to prepare ln EIS'

5 ll Itailable Rernedies'" ll Avattaote l{'e*tsurtr' :r- 
renredies in the'form of a declarrtory

6 ll plaintifts' Amended Complaini seeks *"1::":-'::j:", 
in violation of its

j"dg*;:u'll,:r:r;T:':;;"'1,"",0 decrare trre Deparrment in violation or its

.r -":r'r arraen :r('c()moaniecl bv a firnding byF, ll jttdgment' wnercDy tlrrr vvs'r r --.:r.r -lroan :r(.c(\mnanied bv a firnding by
,tl

llConstitutionalanclstatutorytlutiestoprotectthewildslteep;''."T:i'1':1,.0''::'"T:.*,,
-:- - s-ll-- -:r"lI#::'T,,:T::#;;;;..; ;-;" ab inirio'i l-fil:: J:JT:il:H.-- - 8-ll -. ;;ar Tv{FpA nnd/or that

;1f'-=.-ffi,::::: 
'fi:,il';.il:,;;;;; rhat an En was requi'e't ilnder MEPA and/or

,^--.rr al' rlra f)pnArtment's unlawful
iltlllll;"::ilTff..i'il'*''.^u.o"are as a resurr or the Department's unrawtur

.:r^Lra -ampdrr rvnrtld he tO feilfnf0 || ne suDSEqusrrttJ .P''l'"'"- , ^:_-^"., -",,"",1,,res. the avirilable remedy would be to rerurn

ll taiture to tbllow the requiretl starutory proceclures, the avitilable rt

r,roc crricf'V the rgOUifedll taiture to totlow rue tcqutt( 
of an EA which does saristy the required

11 ll ,n. case to the Department for preparatton . ,n trIS is required under
ll 

ttltr LcrJs rv "'",". 
--.t.-'--r-,,.^.,,t". clr^trld the Court determine irn EIS is requt

12 ll statutory 
'procedures' Likervise' should the 

., ^ ^:.^d rn rrrp nFn^rrment for p

ffiTl':,,[I'^1,:'r?;;;;il; ro rcrurn the case to rrre Departmenr ror preparation

-- r..^aaa ,,aiA nh initio- Plaintiffs13 ll *tPA' tlreavarra'te *T:"-1-::':;t;;;;;s 
the srazing leases voirl ab inirio, Plaintiffs

of an EIS. Bv seeking the remedy of declaring the grazt"i- t:.].s::'.-:":.,::';:";
l|ofanEIS.IJyseertng[l-leltrtllgLlJvluvv......?.
tl

14 ll ur" in reirlity asking rlris courr to improperlv substitute its t::::'::,::Jri.'u0,..,
t* ll are in relhty iISKlng r*r5 \-uurr j" "":^-^::^i 

"r.^,,r,r norbeallowedtograzethesubject'lt
15t|Department,sanddeterrninethatdontcsticsheepshouldnotbeall,^^ t ' --. r t '>t 6L?,p 2d,'134.?40 (1982)'

::i"ol'l'::$ffi;;;;; ;*' 200Mont Lt'27'648P 2d 734'740 (1e82)'

rc rr o <ro {s5 qR s ct- Ll97,rt ll state lancls' see vvtl(Ie'rrsrJ 'JJ 'r 
r' v""-' 

519, 555, 98 S.Ct. L197,roil
ll citi ngVennont Yunkee Nuclear Power Corp' v' NRDC' 435 U'S'

. ---L^.:ii.rA irc irrrloment for that of the

r7 ll H: urcr nor substirure its judgment for rhat of the

.t i nnc\ll t'L t ' rJ !'Lu'&e ' . ^f rhe ,rrrencv's actions).
tl

18 t| agency as to the environmental consequences ot-,tl-t 
:::::::: env faS tO the envlronflrcurrlr uw'ov1 

any furthef graZing Of

Additionally, Plaintiffs seek an injunction preventlng
-r rrao ^nmnliad with itsll Additionatty' l'lalntllrs re.-N s* "r-

19 llll domestic slreep on the subject stare lands.until ttid Departmen:]]i:".il:::*nj:
z0 ll :T:.il,:ff:*H,#il':'"""'o the court uT':'::,:Tj::::'j::Tlil::.v ll Constitutional ano statutuly utrtreJ' 

., !- rt_r.i-r.,,i1 ncc4 to address whethgr
il

2L ll retlo the Revised EA' unttlo' pripare an EIS' then this Court *ttt:t"::.t: 
:::Tttil*redo the l(evtseo l:/\! alru/ur !'revqrv 

)ssment period. See Srnkers Bcv

an injunction is available during the environmental re-assc
r </.1-4.1(s D.N.Y. 1988) (solezz ll l;:;:i':"'T:J;#il 

";;il, in, i',op r53,,,543-44 (s D N y' re88) (sore

--^-. ^n^cirlercd ell lhe environmental23IlffiIffi";li'*og*.yconsideredalltheenvironmentalrrnrinn had already been25 ll remedy was to enJoln construstrurr wrr'rv 
uction had already been

24 ll .;;;;uences, ltowever' injunction not av:rilabl::l': ::::: (iniuncrion not available

::Hil::;:}ffi, l;,'ir"", ; ;;; ;', 967"1.i' 
430-3' (injuncrion not ava'ab

.rii^'r' .ftrtv nr when a OfiVate fe,c ff comPleted); Jeppeson' /u) vlont' dL LQ'-uv' 'l - luty or when a private realtr ll

lltopreventagencyfromperforming.non-discretionaryStatutory0^ --..-rr^r.ro t^ "nmnel oerformance of a

26 Il :::::"il::ff":,1 ;::[Tffi:";-;;;' ;", avai,ab,e to comper performance of a
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tliscretionaryact');North'I?orkPreserluion,238Mont.at467,778P.2dat812
(mantlamus nor availrble to comper diqcretionary act of preparing an Els)'

Plaintiffs' Claim Regarding Fair Ntarket Rental Value'

count II of plainriffs, Amended complainr presents the legal theory that the

Department violated its starutory and constitutional duties as trustee of the subject state

lands by tairing to obtain tirir market varue under rrre subjecr grazing licenses. Trris issue

was never raisecl before rhe Deparrnienr ug is being asserted fbr the hrst time at the

ttisUict court level. Therefore, entertaining the issue would require this Court to

improperly becomc il titct tinder by looking outside thc Deparrment's recortl to determine

the lair market rental value of the subject state lands' See Don',t Ruin our Park v' stone',

-a t^i- I OOl llne latl rrr.rt^eL '""";: . ^-: 
- 

r^^n\
749-F.Supp. 138&(M.D'Pa' 1990)' aiflrl witnout oprnrc -,.. .

(udicial review does not involve the resolution or attn"",1]]l::t:lj:t,::.,:: 
:::t[:i

:#;J;il;r,trence beyond the agency record). r{aving railed to raise this issue

wirh the agcncy below, l)laintifts are preclutled frorn asserting it on judiciul review' and

Detendants are entitled to summary judgment as a matter of law as to count II of

plaintitts' Amended Complaint. The tourt notes that even if the issue was properly

betbre the Court, as a legal issue only, regarding wliether rhe Department fotlowed the

statutory requirements for establishing fair nrarket value' Plaintiffs have not established

thar the Departnrenr t^iled to seek competitive bidding fbr trre subjecr reases or rhat rhe

rental rates per "animal-unit-month" under t'e subjeCt lcases lrc less thau tlte statutory

formula set by the Legislature to determine the minimum rentnl vitlue rvhen no competitive

bids have been received by tlre Department. See MCA $$ 77-6-502,77-6.507, awJ77-6-

s08.
LBGAL ANALYSIS OF TIIE ISSUES

Did the f)epartment of state La-nfs correctly inter^pret the larv lvhen the Department

determined that ii aiO not need t" ;;A;;"n a4pt ilni$ prior to renewing the

-iittit g grazing leases?

An EA is detjnecl as ,,a written analysis of a proposed action to determine whether

an EIS is required Or to serve one or more of the other purposes described in ARM

26.2.643(2),,ARM26.2.642(9).AnEISisdefinedas''arJetailedwrittenstatement
required by section 75-1.201, McA, whichmay take several forms'. i.e., adraft EIS, a

finalEIS,orajointEIS.ARM26,2.642(|0).UnderMEPA,theDepartmentmust
prepare an EIS "whenever an EA indicates that an E'IS is necessary' or whenever' based

on rhe criteria in ARM 26.2.644, the proposed acrion is a nrajor action of state

governmcnt signiticantly affecting'the quality of the humln environment'"' ARM

26.2.643(L). State action is defined ts "a project, program' or activity directly undertaken
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by r5e agency; a project or activity supported through a contract' grant' subsidy' loan or

other tbrm of funding assisrance rio'n iiE agency' eidrer singly or in combination with one

or more other state agencies; or ir project or activiry involving the issuance of a lease'

" 

permit, licensc, ccrtiticate. or other entitlement for usc or permission to act by the agency'

eirher singly or in combination with other state agesies"' ARM 26'2'642(l)' under the

aboveregulatorydefinitions,itisclearthattheissrrarcofaleaserequiresthepreparation

of an EIS if issuance of the rease 
',,signiticanrry affects rhe quarity of the human

environmenr". ARM 26.2.643(L). Human envimnment "includes' but is not limited to

biological, physical, social, ccorDmic, culural' and aesthetic fnctors that interrelate to

tbrm the environment. As the term applies to the ageucy's cletermination of whether an

,:.-:-:,:EIS-is.necessary (see 26.2,643(D), economic ard g:iat impalts do not by themselves

require an EIS. I.Iorvevcr, rvhenever an EIS i, prcpti' eConomic antl social impacts and

thdir relarionship r. biorogicul, physicar, cultural irnd aest'eric impacrs must be discussed' "

ARM26.2.642(|2).'theDepartmentdoesnorchallengePlaintitfs'assertionsthatanElS

will generally be required ttnder NEPA and MEPA when an initial lease is issued' See

Kaditlakv. AnacoruIa Co., rs+ Mon,. i,,,602P.?d |47 (Ig7g); NRDC v. Monon,388

F.Supp.829(1974).[Theirritialgrazingleascsrnrhecaseutbarwereissuedinthe
1920,s'andanypotentialenvironmentalissuesrcgardingtheinitialissuancesarenot,-lilze rhe issuance

ffi';:';::::l,.i r.rowever, the nrajority or jurisdictions hotd ttrat unlike the issuance

of an inirial lease, rhe renewal of an existing leasc does not require an EIS as long as the

renewal merely preserves the status quo of the exiaing lease' See NRDC v' Berklund' 609

F.2d 553, 558 (D.C.Cir' 1979)' 
-6-205 ancl ARM Z6.i.r44Q)

Even rnore importantly' pursuant rc MCA $ 77

Shoberg was entitled to have the grazing leases rerrwed when Shoberg applied in January

of lggg tbr renerval of the subject grrrrn, leasesand there were no other applications'

Those provisions mandated that t5e Department reildrv the leases to Shoberg' The

renewal was automatic and no rliscretion was irwolvetl or allorved to the Department'

Because the stated purpose of MEPA is to aid the Department in clecision-making' the need

lbr preparir.rg an EA ilnd/or un Els is ttttt triggeral whcn rhe Department has no discretion

ro refuse to renew thb leases. ARM 26-2:641(5) (EA or EIS not required when

Department is exercising a ministerial action' dgfined as "actions in which the agency

exercises no tliscretion, but rather ircts upon a given state of facts in a prescribed

manner,,); also see Sowlr Dakota v. Andres,614.F'2d 1190' 1193 (8th cir' 1980) ', 
cert'

den. 449U.S. 822 (1980) (NEPA rloes not transform a ministerial act into one with
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discretion requirirtg an EA or EIS): Berklnntl, 609 F'2d at 558 (NEPA document,not

required when NRDC lackecl authority' to deny a lease)'

Plaintitfs cire an unpublished opinion trom an administrative court in utah to show

that'atleastoneatlministrativedecisionoftlteBureauofLandManagement(BLM)has

concluded tSat thc renewat of a grazing lease is subject to NEPA' h'elter v' BLM' No'

uT-0689-02 (unpublished opinion of BLM Office of Hearings and Appeals' Salt Lake

city, utah, tlated August 13, 1990) (opiniOn attached to Plaintifts' Brief in Response to

State',s Motion to Dismiss). I{owever, the court has revicwed the utah BLM opinion and

tbun<r rhat ir is nor rvelr reasoned, ir is in conflicr with the nrajoriry of federar jurisdictions'

and is not applicablc ro this case in light of Monuna's clear mandate fbr the Department

-:"-::-torenew-,thg_leases--MCA [s/7-6-205 and ARM Z6 3 l41Q)

plai'tifti tirrrSer irrgue that, despit" McA $ 7t-6',05'ano eRM 26'3'144(2)' the

Department ditl have discretion to refuse to renew the subject leases in this case becausc

theleasescontainedaclausegivingthef)epartmentthepowerto:
. . . cancel this license tbr any of the tbllo.rving ciluses: lnisrepresent,ation,

rrru,r, oi.on.ilr.il#ir;i'J;i.ii'"g-io 1n9 
is-suance of this license where

suclr tacrs if knorvn *oufA'ir'u" Jt.uEnt.d the issuance of this license; use

of the premises fbr purpot.t 
"rtt.iinan 

tll91e,nerein authorized; overgrazing

or anv orher tntsuse or uuuiJ or the- premises; or for any other reason

whicli in the judgment i,"r tig"oryii,tr*t_*.stry is necessary for the

;;titio" oi"tttt'not interests of the licensor'

See plaintifts, Exhibit I in Support of Motion tor summary Juclgment' Plaintitfs have

presented no evidence whatsoever that any reason existed at the time Shoberg sought

renewal of the leases in 1989 wfiich would have triggered the Department's discregion to

cancel the lease untter the above provision' There were no domestic sheep on the subject

state lands at that time, and renewal to Shoberg merely mainfained the status quo of the

existing teases. Plaintiffs having failed to establish that Shoberg was in breach or that any

condition existed ar that tirne which wourd have giveif trre Deparrment any discretion in

the renewar of the reases to Shoberg in r9g9, plaintiffs' ctairn that rhe Deparrment should

have prepared an EIS, or at the very least an EA, at the time of the renewal is without

merit.

Did the Departmcnt of State Llnds correctly interpret thc larv rvhen the Department

determined ttrat it did not need tq pi.p"i;'il bCot * ulS piiot to apprbving the

;;6;;i of itt. existing grazing leases?

InJanuaryoflgglshobergassignedhisinterestsintheremainingtermofthe
grazing leases to Def'endant Madden. The Deparlment approved the assignments pursuant'

to $ 77-6-208, MCA, wltich requireS the Department's approval before the assignments

are binding on the state. Likewise, the leases themselves contained a provision requiring

10

It
L2

l3

14

15

16

r7

18

19

20

2l
'r)

23

24

25

26



I

2

3

{

5

6

7

- :-:;::-9

9

10

11

t2

13

t4

15

t6

L7

18

19

20

2l

)7

?1

24

25

26

ShobergtoobtaintheDepartment,saPprovalbefbreassigninghisinterests.Becausethe

leaseswererenewedinlgSgbyShobergforatermoftenyelrs'theassigneclleases'are

set to expire in 1999. The grazing leases are basetl on a set number of animal units per

month anrl rJo not distinguish what type of livestock can be grazetl on the property' Once

.theleaseswerelssignedtoDefenrJantMaclden,helradlrisclroiceuntlertlte|eases,asdid
his predecessors as far back as the early 1920,s, of what on. * 

l:',estock 
to grlze on the

statelands.AtsonrepointinrimeDefendantMadtlenbegangrazingdomesticsheepon

the lands. Although domestic sheep had historically grazerJ the lands ttom the early

1920,s when the initial leitses were issued through tlre rnid-1960's, Madden's irnmediate

predecessorslradgrazeclliyestockotherthandomesticsheepsuchrhat<lomesticsheephad
.:=.:r.,':,":iloi:'6itEi-on-lTeTile-tf,nclssince-the subject herd of wiltl shegn ttil:.:ttt transported to the

irrca tiom lcla'o by t'e Dcpartnrent of Fish, wildlit'e, untr piiii IFWP) in l9?2' Plaintitfs
-:-- -l---^^ tn lhe

ffi;','ffiilr, of the potentiirr <langer presented by Matltle''s domcstic sheep to the

hercl of wild sheep, the Department. should have prepared an EIS' or at the very least an

EA, betbre approving the assignment'- 
lr-^ .,^cinnnrpnre \r/

The Department. responds rhai the approval-o[ the ;rssignnrents was a routlne

minisrerial acr which did nor require tne prefararion of an.ea 
:::::: 

because the

assignmenrs tlicl not create anything new or more extensive than those actions originally

contemplatetl rvhen the grazing leases were tirst issuetl back in the 1920's' Flowevcr'

because the Department has tliscretionary power to ilpprove or disapprove assignments'

it is not a routine rninisterial act under MEPA: See Jeppeson' 205 Mont ' ^t289 ' 
667 P '2d

at4,2. T'eretore, the Departmenr was required to prepare itn EIS, or a[ least an'EA' if

the Department had reason to believe that approval of the assignments would create ii

significant impact on the quality of the human environment which rvould not exist if the

Department denied itS approval of the assignments' No evidence has been presented that

the Department was aware betbre it opp.outd tlte ailign'ntnts tltaf Defendant Madden

intended to graze domestic sheep. Even if the Department was aware of that fact' the

existing leases gave Shoberg the same option and, theretbre' nothing. changed by the

assignments other thln the identity of the lessee' The vast majority of jurisdictions hold

that when an assignment merely changes ownership' the status quo is preserved and the

requirement for preparing an environmental document under NEPA is not triggered' See

city and counry o.f sun Francisco v. (Jniled Stares, 615 F'2d 498' 501 (9th Cir' 1980)

(mere change in ownership of a project cannot result in significant impacts to the

environme nt); sabine River Authority v. Dep't o.f Interior' 951 F'2d 669' 679 (5th cir'

lgg2), cert. den.113 S.Ct. 75 (1992) (mere change in ownership of conservation easement
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could not result in signiticant impacts to the-environment); Burbank Anti-Noise Grounv'

Golds,chmidt, 623 F.2d 115, 116-.i7 (gth cir. 1980) (governmental financial assistance

aiding rransfer of ownership of airport not result in significant impacts because there are

no significant impacts from the continued operation of a facility); Plaza Bank of west Pon

v. Board of Governors, 575 F.2d 124g,1250-51 (8th cir. 19?8) (governmental order to

transfer bank shares not result in significant impacts to the environment); /llinois v. united

states,6o4 F.2d 519, 528 (7th cir. 1979) (ICC order allowing acquisition of railroad not

result in significant impacts where railroad merely continues operation' even if volume

increases); Llpper Snake River v. Hodel, g2l F '2d 232, 235 (9th Cir' 1990) (routine

activity in varying the amounts of water released from dam does not change status quo

'::::':;whidh-J6ld-trigEeFTeEcl]-fbr.'ElSI=eomnAee-for-ewa"neVonsiOW v' Solomon' 603

F.2(lggz(D.C.Cir. 1979) (assignment of government parking lot to new management firm

nor a change in status quo and EIS requirement has not been triggered)'

Itisclearfromtheabovelineofcasesthatthemerechangeoftheownershipof

the leases from Shoberg to Defendant Madden did not change the status quo and the need

for eirher an EA or an EIS was not triggered. Absent a triggering event whereby the

Departmenr',s actions changed the terms or conditions under the leases which would

specifically raise concerns of significant environmental impacts through state action' the

Department had no reason to consicler the need for an EA or an EIS when Shoberg and

Madden sought approval of the assignments in this case' Absent such a triggering event'

the Department's approval of a change in the ownership of the leases in January 1991 did

not change rhe starus quo under the existing leases, and Plaintiffs' claim that the

Department'S approval of the assignments required the preparation of an EIS' or at the

very least an EA, is without merit.

Is judicial review of the-Department's decisions and actions in this case barred by a

two- yearut"i"t" oi ri*it"tions pursuant to MCA 927-2-2LL?

Defendants contend that they are entitled to have Plainriffs' claims dismissed as the

claims are barred under E 27-2-2L1, MCA, which establishes a two-year statute of

limitations for actions based on a liability created by statute' DefendanS reason that

plaintiffs, claims commenced on Janua ry 20,1989, as to the issues relating to the renewal

of the leases, and on January 29, lgg1 as to the issues relating to the assignment of the

leases. $ 27-2-102, MCA. Plaintiffs did not file this action until May 12, 1993' In

response, Ptaintiffs argue that $ 27-2-2t1, MCA, has never been applied to MEPA cases'

Plaintiffs contend that courts have even been relu'ctant to apply the defense of laches to

environmental cases. See Coalitionfor canvon Presertation v. Egg'I!-, 632F '2d774 (9th



-g

10

1

2

3

4

5

6

7

8

l4

15

16

L7

18

19

20

2L

22

23

24

25

26

Cir. 1980) [finding that the doctrine of lach-es did not barr a claim under the NEPAI'

overruling 4?9 F.Supp. 815 (D'Mont' 1979)'

Because this court has deterniined under the facts of this case that neither an EA

nor un EIS was requirecl under MEPA wlten rhe Department renewed the subject leases

in 1989 or when tlre Department approved the assignment of the leases in l99l' the issue

of whether a two-year statute of limitations applies is moot as to those claims'

Even when an EA or EIS is not required urxler MEPA as is the case atbar' the Act

does not prevenr the Deparrment trom voluntarily preparing an EA to assist the

Department in making decisions while exercising its' tliscretionary powers' See ARM

26.2.643(2). In tlris case, tlie Department voluntarily preparecl a Draft EA and a Revised

irt=resnonseroplaintiff$-environmental concerns. -os" the Department Prepared and

adoptetl the Revised EA, judicial revierv was appropriare to ilscertain rvhether the

Department acted unlarvfully by tailing to tbllow the required statutory procedures in
:--.^t.,..,Lan

^'tt^r"'r'''r'"'t''' I )itrarily ancl capriciously when
preparing the EA, ancl/or rvhether the Department act€d art

ir determinecl viir rlre EA tlrar an EIS was not requircd. see North Fork Preservailon', 238

Monr. ar 459-61 ,778 P .z(lat 867-68. Be-cause the Revised EA was approved and adopted

by the Department on Decemher 30, lgg2,and this suit was tiled a mere four and one-half

rnonrhs fateron May 12, i993, g27-2-211, MCA' has notbeen triggered and this Court

does not reach tfie cletermination whether the two-year statute of lirnitations applies

generally in Montana to MEPA cases'

Did the Department act unlawfully by failing to follorv the required statutory

proccdures in subs'e,i".iiriili.;;;i"'g ltie votunlary Revised EA?

when Plaintifts became aware of the presence of Defendant Madden's domestic

sheep, Plaintitfs expressed those concerns to the Department' In an attempr to resolve

Plaintiffs' concerns, Plaintiffs and the Department entered a lv{emorandum of Agreement

on October 31, t991, whereby the Departmentagreed to review the leases pursuant to

MEpA. pursuant to that agreement, the Department preparecl a Draft EA' Exhibit I

attached to Aft'idavit of Gregory P. Hallsten, 'Draft Environmental Assessment: Review

of Grazing Licenses 30605 18 and 3060911 on the sula State Fotest" ', 
filed with the court

on Februa ry 28, lgg4. Following submission of public comment and input from the

Departmenr,s wildlife biologisr and from FWP, the Department approved and adopted a

Revised EA on December 30, 1992. Exhibit 2 attached to Affidavit of Gregory P'

Hallsten, "Revised Dratt Environmental Assessment: Review of Grazing Licenses 3060518

and 3060911 0n the Sula State Forest", filed with rtre court on February 28' 1994' The

Revised EA concluded that an EIS was not required and presented six alternatives to

mitigate against the possibility of contact betwecn the tlomestic sheep ilnd the wild sheep'

11.

t2

13
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The Department commissioner adopted DetEndant Maclden's proposal' designated as

Alternative 6, whereby Det'endant Mad(en would stipulate to the use of ltuman sheep

herders, herding tlogs, and at least 12 guard dogs. Det'endant Madden would also use

trucking, rather than herding, to move the domestic sheep to and trom certain locations'

and woultl retiain from using certain sections of both the state lands and Madden's own

private lantls during certain times of the year when contact between the domestic sheep and

the wild sheep would most likely occur' :'

;.;.;:;;';;; -as responsibre for the decision ro sraze domestic sheep under

lrisrorical grazingleases which had allowed the grazing of domestic sheep as far back as

antinnc nf A

;" ffi i#:r: nno ,n. actions chauenged by praintiffs are in reality the actions of a

omnlaterl hV

tizen=-an*-noF;proposed l-actions of Staig,eorcr.1Tint ut t::lt:t*i 
:

ilil, ;;;;;';;., ;" ;, *, on EIS was required. However' once the Department
.^ rrl^i-riffct

HIi; ;""'i";;rily preparc an EA pursuant to MEPA in response to Plaintiffs'
- --^^^-atinn

concerns, the Department was obligated ro follow the sratutory procedures for preparatlon

of an EA under MEPA' 
the likelihood of contact between

The Department concluded in the Revised EA iltat'

the domestic sheep and wiltl sheep was minimal because the wild sheep piefer terrain very

tlifferent ttom rlrat used by Matlden tbr grazing his domestic sheep ancl.the use of the

mitigating tactors in Alternative 6 further reduced the potential for contact' Because the

Department had conclu6ed that Alternative 6 adequately mitigated the potential harm to

the wild sheep, the Department reasoned that Defendant Madden's actions would have no

signiticant etfect on the quality of the human environment which rvould trigger the need

for an EIS.

AlthoughPlaintiffsprotestotherwise,itisclearfromPtaintift's'Amended
Complaint and the arguments presented in the present motions thar Plaintiffs strongly

disagree with the Departmentts decision to allow continuecl grazlng of domestic sheep'

However, as the court notecl, strPra,MEPA is essentially a procedural act' Mqtsumoto'

56g F.2d at 1290. ME'A merery requires an,,intbrmed trecision". /d. MEPA does not

direct the Department's .tliscretion concerning the choice of action to be taken or the

weight to be given any environmental factors' stmker's Buy Neigltborhootl council' l0o

s.ct. at 499. MEPA does not subject the Department's decision to challenge even if the

Department's dc'cision is a "complete blunder" as long as it is an "intbrmed decision"'

Matsumoro,563F.2datl2g0.WheretheissuesrelatetotheDepartment'sdecisionsor

actions while exercising the Department's discretioirary powers' this Court is to review the

Department's record to determine whether the record esrablishes that the Department acted
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arbitrarily, capriciously, or unlawfully in its exercise of ' s discretionary Powers' Non4

Fork Presentation, 238 Mont. at +58159 ,778 P '2d at 867' The Court may not substitute

its discretion fbr rhe discretion reposed in rhe Department by the legislature' Id' at 457 '

TTLP.zdat866.TlreCourtrvillnorcompeltheDepartmenttomakeaparticulardecision

wirh respect to the tlomestic and wilct sheep when the Departmettt has exercised its own

jurlgment and tliscretion, atrtl has not violated llny Statutory provisions or engaged in

fraudulent action. Jcppeson,205 Mont. at 293, 667 P'2dat 433' Rather' on review this

. court may inquire only insotar as to ascertain if the Department acted lawfully by

tbllowing the statutory procetlures in prcparation of the EA and has not acted arbitrarily

and capriciously rvhen the Department deterrniled an EIS was not required under MEPA'

:-.i.:':-:- Noftli.Fotk,Pfeiierviiit(tr'.238-Mont. 1t 457,-778 F2dAr86?=:The court believes these

. principles to be especially applicable in this case where the only *t:_"11-":::::::::.1:

;;;.;:;; i ,i. o.oartn.,ent's votuntary preparation of an EA' in response to Plaintitfs'

concerns for tlte wiltl sheep hercl, in order to deterrnine the environmental eft'ectS Of a

private citizen's actions in ptacing domestic sheep on state school trust lands under an

existing grazing lease.

ARM 26.2.645sets fbrth the guidelines tor the preparltion and contents of an EA'

Subsection (3) prgvides tSat the EA must include the tbllowing: a description of the

proposed acrion; a description of the beneflts ancl purpose of the proposetl action; a list of

other agencies with overlapping jurisdiction or responsibility; an evaluation of the impacts

on the physical environment (in this case on terrestrial lit'e and limitcd environmental

resources); an evaluation of the impact on the human population in the area (including

access to anrr quarity of recreational anrl wirderness activities); a trescription and analysis

'of reasonable alternatives; a listing and evaluation of mitigation' stipulations' and other

controls available; a listing of other agencies or groups contributing information; the

namesof persons responsible.forpreparationof theEA; andatindingontheneedforan

EIS and, if appropriare, An explanation of the reasons for preparing the EA'

of rhe above requirements, Plainriffs contend that the Revised EA failed to

adequarely evaluate the inrpacts on the physical environment by failing to address the

significance of thc impacts on the wild sheep associated with the grazing of domestic

sheep, and rfiat tfte Revised EA furrher tailed to aclequately evaluate the impacts on the

human popularion's irccess to vicw and ltuut wild sheep. Plaintil'fs base tltat contention on

a statemenr contained in the Revisecl EA that provid.es: "Because the purpose of this EA

is to incorporate the natural and social. sciences into the agency's decision making to

examine alternatives to anexisting situation, rather than a proposed action' the significance



of impacrs was nor deterniined".. See p. 2:of Exhibit 2 to Affidavit ot o'*:l-li
Hallsten, ,,Revised Draft Environmenral {ssessment: Review of Grazing Licenses 3060518

and 3060911 on the Sula State Forest"' l'iletl wirh the Court on February 28' L994'

plainriffs miss the point of rhe Departmenr's sratement. plaintiffs' argumenrs might have

sonre nrerit if an EA or an EIS hacr been required due to the existence of a "proposed"

action by the state. However, in this case, the Department used its discretionary Power

pursuanr, to ARM 26.2.643(2) to prepaie an-'EA to evaluate a "pre-existing" condition

created by a private citizen based on historical leases going back some seventy years'

Under rhose contlitions, the State ftad the tJiscretionary power to prepilre an EA to help the

Department examine arternatives to the existing concfitio's which "might otherwise be

--deemedsignificantll todetermine whethe.r- the conrditions are "mitigable below the level of

significancethroughentbrceablecontrolsorstiPulationsorboth..''ARM
26.2.643(4) anct 26.2.64s(2). ,,For An EA ro sutfice i' rhis insrance, rrre agency must

derermine thar all of the irnpacts of the proposed action have been accurately identitied'

rhar rhey wilt be mitigated below the level of significant, antl that no significant impact is

fikery ro occur ' ARM 26.2.6$(4). Because ttre Deparrment in this case was

examining existing conditions created by a private individual, antl not a proposed project

by State governmemt, thc court tincls that the Department wils not acting unlawfully when

ir drafted trre Revised EA under trre procedures ser fbrth in ARM 26.2.643(4) and

26.2.645(2), rarher than the more in-depth analysis of "significance of impacts" required

in ARM 26.2.644 when a proposed State action is at issue' In any event' despite the

Department,s statement that "the significance of impacts was not determined"' a reading

of the Revised EA revears that the Deparrmenr did in tacr address rhe impacrs rrrrough its

rliscussion of the nritigation measures agreed to with the lessee, Det'enctant Madden' These

mitigation measures are aimed directly at the potential impacts asserted by Plaintitfs' It

is clear that the signit'icance of the impacts were. considered by the Department and that

the Department concluded that implementation of the mitigation measures would render

the likelihood of acrual contact between the domestic and wild sheep rninimal' Therefore'

rhe courr finds thar the Departmenr did not unlawfully fail to tbllow the procedures set

forth in preparing an EA untler the tacts of this case, and Plaintitfs' procedural challenges

to the Revised EA are without merit'

was the Department's decision arbitrary and capriciotrs tlrat the Revised EA did not

establish a ireed to PrePare an EIS?

ptaintift's present depositions and attidavits ttom expert rvitnesses and reports and

s*dies done by professionals in rhe fieid of wildlife biology as a basis to argue that the

Departmenr acted arbitrarily tnd capriciously when it deciclecl that implementing the
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mitigaring measures in Alternative 6 would sufticiently mitigate the effects of Defendant

Madden's actions suclt tltat "no signil'icant irupact waS likety tO occur"' thus no EIS was

required. See ARM 26.2.643(4)"

Plaintitts c\re save rlte Yaak comrn. v. Block,840 F'2d 714 (9th cir' 1988)' and

::. Foundationfor N. tlnr. lYilcl Sheep v. IJnitecl States, 681 F'2d t1?2 (gthCir' 1982)' as

supporr for their argument that the Reviseti EA has inadequately evaluatett the potential

impacts in this case. l{owever, those caselilre not particularly helptul to the case at bar'

as the gth circuit applies a ,'reasonabre.ess,, test rather than the "arbitrary and capricious"

test. Montana soundly rejected the reasonableness test in North Fork Preservaion' 238

Mont. aL 457 -5g, 778 P .zdat 866-67. In evaluating the Depailment's decision to forego

an EIS in that case, the Montana Supreme Court recognized the limited scope of review

in idrninistrarivC casCi in Montana an&itated:

Wecannot'substiruteourjudgmenttbrthatoftheDepartme-nt.by
.determininqwhetheritsoecisiJi'*oi-ii.o''..t''.lnstead;welnust'examlne

me nepari=m.til;t'iliiiii ,"o il inti1ttt ttre iniormation set out in the

pER's r;i;'-il;il; EA'ri;;;;;;;iiiercd,^ of the decision to forego an

EIS was so ar oclds with thai i;,.l;;,i"t thar ii could be charatterized as

*birtoty or the prtlduct of .caprice'

Nortlt Fork Presenarittn, 238 Mont. at 465. 778P'2dat 871' [n acldressing the "arbitrary

and capricious,, standard, the united states Supreme court stated:

ftir5,?'ili"!%'l "'*ffifll#;"i
inquiry conccrning *.t'et-n-er- an tg^t1y-^'gtcision was 'lrbitrary or

" capricious,, the.reviewing court 'muit consider whether the decision was

' based on a consideration of'-t"hl'refev'ant tactori anO whether there has been

a clear error of judgmenr.; 
'i1,ii 

inquiry rnusi 
.5. searching irnd careful"

but ,the ultimate stanclard oti.ui*tu^is a.narrow one.''

Nortlt Fork Presen'aliott, ?38.]r'[ont' at 465' TP Y'2d at 871' cit-i1g W.t^.ffi
Natural Resoures Cotutcil, +gO"ii.Sl'gbb-,'iOg S.Ct. 1851, 1961' I

(1989)' 
na^'t*na.t rn4rlP ';' 

it is not subject to challenge even
As long as the Departmertt made an infonned decisic

if the decision rurns our ro be the wrong decision. Matsttmoto, 568 F'2d at 1290 (9th cir'

1978). A revicw of the Revisecl EA in this cdse shows that the Department cited 25

articles and stutlies on t5e issue, took testimony trom two scientists who have studied the

issue, and responded in writing to 38 difference public comments' Plaintiffs fault the

f)epartment's tlecision l:y arguing that virtually all of the evidence establishes that when

contact occurs between wild sheep and domestic sheep' the wilcl sheep die' Plaintitts also

argue that no evidence exists that the.mitigation measures contained in Alternative 6 will

prevent contact. The tact that experts may disagree is not enough to invalidate an EA'
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NationalRi.fleAss,nv,Kleppe,425F.Supp.l10l'1111(D.C.Cir.l976),n!:571F.zd
674 (1978). Even so, the experts cited bY both the Department and Plainriifs agree that

nose-to-nose contact is necessary in order for the domestic sheep to contaminate the wild

sheep. The difficulty the Department faced in its evaluation is that virrua[y all of the

srudiesdone.todatehavebeendoneundercontrolledartitjciatconditionswherethe
domestic and wild sheep have been placed in pens together such that contamination was '

guaranreed. In addition, the experts pritty rnuch agree that the stress of being penned up

significantlylowersthewildsheep,sresistancetodisease.Absentanysrudieswhatsoever

whichwouldindicatethepotentialfornose-to-nosecontactinnauralconditionsasare

Present on the state lands at issue, or documented evidence that contact acnrally occurred

:ooth€-state-lands.;:itherintheabsenceof,orthepresenceof'themitigationmeasures
proposed in Alternative 6, Plaintiffs' contention that the Department has tailed to consider

relevant expert testimony and evidence is without merit' MEPA does not specify the

quantum of information that must be in the hands of the decisibn maker; nor does it

imposearequirementofperfectionorreguirethatallenvironmentalimpacsbeknown.
Lake Erie Alliance v. United Sntes, sz6 F.supp. 1063, 1069-70 (W'D'Pa' l98l)' aff'd

707 F.2d L3g2, cert. den.104 S.ct. 277 (1983I The Department had more than enough

of the information that is available on the subject upon which to evaluate the issue' and

this Court cannot say that tfie Department's decision that an EIS was not required was

arbitrary and capricious, especially in light of the fact that the purpose of the Revised EA

was to evaluate mitigating measures to conditions which already existed as a result of a

private individual's actions and not to evaluate the significant impacts of proposed gtate

acuon.
.RDER 

'ms asserted'
Basedonthetbregbing,ITISHEREBYoRDEREDthat,astoallclai

summary judgment is GRANTED in favor of Defendants Montana Departmenr of state

I.ands, Montana Board of Land Commissioners, and George R. Madden, Jr., and

DENIED as to Plaintiffs Ravalli county Fish and Game Association' Inc" Montana

Wildlife Federation, Inc., Skyline Spormmen Club, Inc', and Anaconda Sportsmen Club'

Inc., and this judicial review is hereby ordered'DISMISSED'

DATED this \frcdaY of August' 1994'

Iack Tuholske, Esq.cc:
iottn Noiin, eiq. ano Tom Butler' F:q'"P;i;i.k 

G.-hr-.nii, E:q. ila w' cirt Mendenhall' Esq'
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